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The purpose of the followi ng policies and procedures
is to assist counsel and Ilitigants in wunderstanding and
expediting obtaining, canceling and continuing hearings, as
wel |l as the processing of orders and judgnents.

HEARI NGS

1. SCHEDULI NG HEARI NGS

Call the judicial assistant to schedule all hearings. Any
hearing for nmore than 1 hour will require approval from the
j udge. A recurring problem with time scheduled for hearings
is that the litigants msjudge the tinme requirenents and
schedul e substantially less time than the hearing or non-jury
trial requires. The result is that other litigants wth
scheduled time nmust wait to have their matter heard and if
represented by an attorney, additional attorney fees.

The solution to the problem lies in making a good faith
assessnment of the tine required and scheduling that anmount of
tinme. | will give you the time you estimate is needed. | f
ot her persons are waiting for their hearing or trial and your
case goes over the time limt by nore than fifteen (15)
m nutes, then | wll have no reasonable alternative but to
term nate your hearing or trial and schedule a subsequent
conti nuati on heari ng.

2. DEFAULTS IN FAM LY LAW CASES

If a party has served the Petition and summons upon the
adverse party according to law and a default has been entered
against that party by the Clerk of the Circuit Court or a
judge, the party may schedule a one-half hour hearing for
entry of Final Judgnent on the issue. A notice giving the
time, date and place of the final hearing shall be provided
the defaulting party at |east 10 days prior to the hearing.
The defaulting party has the right to appear and be heard if
the issues are child support, custody, alinony, visitation,

parental responsibility, equitable distribution etc... At the
time of the hearing, the Court wll take evidence and enter
j udgnent . Should the defaulting party appear and the tine

scheduled is not sufficient for full hearing, the matter will
be continued to the next available hearing date to conclude

the hearing and enter an order or judgnment. A default in a
famly law case when child custody, visitation, etc are
i ssues, is much like a default in a civil suit for



unl i qui dated danages and may still require a full trial. | f
custody is an issue, a default may not have the affect of
adm ssion of liability in a civil unliquidated danmages case
because of the best interest of children issue.

3. A CH LD OR CH LDREN APPEARI NG AT A HEARI NG OR TRI AL

Pursuant to Rule 12.407, Florida Fam ly Law Rul es, do not
bring a mnor child to a hearing or trial or attenpt to
present testinony from the child or subpoena a child for a
hearing or trial, without first obtaining the consent of the
Court based on good cause shown wunless in an energency
si tuation. This shall not apply to uncontested adoption
pr oceedi ngs.

4. ALL MOTI ON HEARI NGS AND CERTAI N MOTI ONS NOT ALWAYS ALLOWED
A HEARI NG - PROCEDURE AND CERTI FI CATI ON

The Court has noticed that Mtions are filed and
scheduled for hearing wthout any contact wth opposing
counsel. Very often, the attorneys discuss the notion for the
first tinme when sitting in the waiting room in advance of the
hearing and immediately resolve the subject matter of the
notion by stipulation.

The Court could have much nore productive time for notion
cal endars if those notions were resolved prior to scheduling a

hearing. Before filing, discovery nmotions and enforcenent
nmotions counsel nust confer to attenpt to resolve the issue.
To have a notion hearing set, counsel must i ncl ude

substantially the following certification on the Mtion when
filed:

"I hereby certify that prior to filing this notion, |
have contacted opposing counsel and have in good faith
attenpted to resolve this matter without the necessity of a
heari ng and havi ng been unable to do so | have coordi nated the
hearing date and time with opposing counsel and the date and
time is (satisfactory) (unsatisfactory).™ I f unsatisfactory,
the court will set up a tel ephone conference to resolve it.

| f unable to consult with opposing counsel in an attenpt
to resolve the matter or to coordinate a hearing because
opposi ng counsel fails to return phone calls or to otherw se
conmuni cate with you, please state that in your notion and the
court will take action accordingly.

If a Mdtion to Conpel Answers to Interrogatories or to
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Conpel Production is to be filed and states that tine for
response has past and that there was NO response and No
objection filed, fax a copy of that Mtion to the Judici al
Assi stant and a general order conpelling conpliance with the
respective Rule will inmmediately be sent out. It will require
conpliance within 15 days. If conplied with in the interim it
requires only that a Notice of Conpliance be filed by the
party ordered to conply. All other Mtions to Conpel wll be
processed in accord with the procedure set forth subsequently
in this paragraph.

The Court expends a substantial anount of hearing tinme on
Motions regarding discovery and other matters which are not
necessary, and which use tinme needed for other matters which
need a hearing. Therefore, the following types of Motions
will not be given a hearing unless the attorney certifies in
the Mdtion that the grounds upon which the Mtion is based
requires oral argunent for the Court to fully conprehend them

or the Court feels that oral argument s necessary.
Ot herwi se, Mdtions regarding the matters |listed below will not
be given a hearing but will be submtted to the Court along

with a nenorandum of argument or argunent contained in the
Motion, specifying the exact matters to be argued, the
argument and any legal citations of authority with a copy of
those citations included in the package sent to the Court.
Opposing counsel shall have 7 business days [excluding
Sat urdays, Sundays and legal holidays] to file opposing
argument and provide citations of legal authority for the
arguments and copies of the authorities. The Motion shall
contain a Notice substantially as follows: “You have seven
(7) business days excluding Saturday, Sunday and |ega
holidays to file with the Court your argunments responsive to
the notion and to furnish the Court with a copy of |egal

authorities cited.” The original should be filed with the
Clerk of the Court and a copy filed directly with the judge.
Thereafter novant’s attorney will have five (5) days

[ excl udi ng Saturdays, Sundays and |egal holidays] to rebutt.
Each side shall provide a proposed order on the Mdtion al ong
with their argunent. The Mdtions included in this procedure
are as follows:

1. Motions to dismss based upon failure to state a
cause of action only.

2. Motions for judgnment on the pleadings.

3. Mbtions for a nore definite statenent.



4. Motions for |leave to file a counterclaim or
crosscl aim

5. Mdtions to anend pl eadi ngs.

6. Motions to conpel answers to interrogatories or to
conpel response to request for production.

7. (Objections to Production or Interrogatories.
8. Mdtions for protective order.
9. Mdtions to conpel production from persons not a party

under Rule 1.351, Fla. R Civ. P. Note: When an opposing
party objects, no hearing or motion is authorized because the

Rul e specifically states: “1f any party serves an objection
to production under this Rule within 10 days of service of the
notice, the documents or things shall not be produced under

this Rule and relief may be obtained pursuant to Rule 1.310,”
i.e. depositions upon oral exam nation duces tecum

10. Motions for conpul sory physical exam nati ons
pursuant to Rule 1.360, Fla. R Civ. P.

11. Motions for a new trial, reconsideration or
rehearing or anmendnents of judgnments pursuant to Rule 1.530
Fla. R Cv. P

12. Motions for relief from judgnent due to clerical
m st akes pursuant to Rule 1.540(a), Fla. R Civ. P.

13. Motions to require nediation or to dispense wth
medi ati on.

This procedure should have the effect of reducing
unnecessary hearing tine, resolution of issues and a faster
ruling on the Mtions.

5. TIME OF MOTION HEARINGS WHEN JURY TRIAL SCHEDULED
| NCLUDI NG MOTI ONS I N LI M NE

Prospective jurors in all jury trials are private
citizens of Brevard County who have jobs and other things to
fill their day and live their life. Having to appear for jury
service is to nost an inconvenience and to many a sacrifice in
both time and incone. Many jurors are called from the far
ends of the county causing themto drive for a |long period of
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time and incur gasoline and autonpbile expense. Jury service
pl aces anxiety and pressure on many jurors and prospective
juries. Those who appear are fulfilling their civic duty and
are entitled to be treated wth courtesy, respect and
efficiency so that they are not kept waiting unnecessarily.
For that reason, the Court REQUI RES that all notion hearings,
| NCLUDI NG MOTIONS IN LIMNE, be scheduled and heard PRIOR to
the day the trial period comences. Only in EXCEPTI ONAL and
EMERGENCY circunmstances will a notion in limnie or otherw se
be heard after the last working day prior to comrencenent of
the jury trial docket for the trial period in which the case
is scheduled to be tried.

6. CONTI NUI NG HEARI NGS

When it becones necessary to request a continuation of a
schedul ed hearing, it is expected that counsel scheduling the
hearing will contact ny judicial assistant as far in advance
of the scheduled hearing as possible, thereby freeing up
hearing tine for other cases. A continuation nust be applied
for at |east 6 BUSINESS DAYS prior to the hearing so the tine
can be given to soneone el se. Ot herwi se, the continuance nay
not be granted unless a situation beyond the novant's contro
is established other than negligence in filing the notion.

If a continuation of a hearing is requested by counsel
not setting the hearing, and a signed stipulation by both
attorneys is not possible, then a nmotion for continuance may
be presented at short hearing time and a decision will be made
at that time with regard to continuing the schedul ed hearing
but no | ater than 6 BUSI NESS DAYS prior to the hearing.

IF A HEARING IS CONTINUED, THEN IT IS THE RESPONSI BI LI TY
OF THE ATTORNEY TO ADVISE THE JUDI Cl AL ASSI STANT THAT THE
SCHEDULED HEARI NG |S CONTINUED SO THAT IT IS TAKEN OFF THE
COURT" S CALENDAR

7. CANCELI NG HEARI NGS

The last mnute cancellation of reserved hearing tinme
wastes the courts time and there are nultitudes of attorneys
and pro se litigants requiring hearing tine. If you need to
cancel reserved tinme, you nust notify my judicial assistant at
| east 6 BUSI NESS DAYS prior to the date of the hearing so the
time can be utilized by others. The Court will not allow any
cancel lations, other than in extraordinary circunmstances and
after a hearing on the issue, except for matters which are

8



resolved, which were the issues for which the tinme was
reserved. Any hearing time cancelled will require the noving
attorney or pro se to file a witten Notice of Cancellation
i ncluding resolution of the issue. Failure to cancel prior to
6 busi ness days, except in circunstances approved by the Court
or settlement of the issues addressed, wll result in the
hearing remaining on the docket and, if counsel does not
appear, denial of the relief requested.

8. CROSS NOTI Cl NG OF HEARI NGS

There will be no cross noticing or "piggybacking"” of
nmotions unless counsel first contacts the judge's judicial
assistant to confirm that the calendar will accompdate the

hearing of additional nmatters at the schedul ed tine.

9. NOTI CE OF HEARI NG

A notice of hearing nust state that which is to be heard.

A notice of hearing that states "All Pending Mtions" is a
nullity. Notice must be given to the Attorney Ad Litem or
Guardian Ad Litem appointed in the case, if any. Ot herwi se,

the hearing my be subject to cancellation by the Court
pendi ng proper notice to the Attorney Ad Litem or Guardian Ad
Litem

10. MATTERS NOT REQUI RI NG A HEARI NG

a) Appointnment of Special Process Server
b) Stipulated Modifications
c) Stipulated Tenporary Orders
d) Mdtions to Substitute Party
e) Cancellation and rescheduling a foreclosure sale
f) Mdtion to Vacate Forecl osure Judgnent because of
rei nstatement, paynent of judgment or novati on.
g) Default judgnments of |iquidated anounts.
h) Motions to appoint counsel pro hac vice. However,

the Court requires a verified notion stating that
the attorney is an active nenmber in good standing in
t he bar of another state, all jurisdictions in which
the attorney is in good standing in the bar and the
nunber of cases in which the attorney has filed a
motion for permssion to appear in Florida in the
preceeding 3 years. See Rule 2.061, Fla. R Jud.
Admi n. In addition, the Court requires a statenment
that the attorney has read and conprehends the Fla.
R Civ. P. or Fla.R Crim P. as applicable to the
case, and the Florida Rules of Evi dence.
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Additionally, a certified statenment from the bar of
that state that the attorney is adnmtted to that bar
and is in good standing.

i) Motions as identified on Section 4 of this docunent.

j) Motions to disqualify trial judge. See Section 27 of
t hi s docunent.

k) Exparte notions authorized by Florida Statute or
Rul e of Civil Procedure.

11. EMERGENCY HEARI NGS

The Court has reserved certain Mndays from 9:00 o'clock
a.m to 12:00 o' clock noon for energency hearings. This tine

is reserved for real, presently existing matters in which
serious wong or Injury rmay occur i f not addr essed
i medi ately. Sanctions may be inposed for those abusing the
enmergency tinme scheduling. To request an energency hearing
pl ease send the Mdtion to the Judicial Assistant. After the
judge has reviewed the Mtion to determne if it is an
enmergency the Judicial Assistant will call you to schedule the
heari ng.

12. SHORT HEARINGS (TEN M NUTES OR LESS) (SHORT HEARI NG
DOCKET)

Matters requiring ten mnutes or less wll be heard
Friday from9:00 a.m to 10:00 a.m Hearings are limted to a
strict ten mnutes or |ess. They are heard on a first cone
first serve basis. Attorneys are to sign in with the court
deputy. Four (4) working days notice should be given to
opposi ng counsel. Orders or Judgnents are to be presented at
the tinme of the hearing. Short hearing matters are to be

scheduled with the Judicial Assistant in sufficient tine to
order the file.

13. TELEPHONE CONFERENCE HEARI NGS

Some notion hearings, notions for sunmary judgnment, etc.
may be handl ed by tel ephone conference. However, the notice
of hearing nust set the hearing up as a tel ephone conference
and contain the correct information. O herwi se, the privilege
of appearing by telephone wll not be granted. Opposi ng
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counsel mnust be apprised of your intent to appear by tel ephone
to decide whether or not they will appear by tel ephone al so.
The nmoving attorney has the obligation to place the tel ephone
conference call. The Judicial Assistant does not have the
time to place those calls. Testinmony will not be allowed to
be taken by telephone unless all affected parties stipulate
and agree to such testimony or the Court finds it s
reasonabl e and necessary to take the testinmony by tel ephone
Tel ephone conferences are allowed as they tend to decrease the
expense and needl ess expenditure of time in litigation.

It is the responsibility of each attorney involved to
notify the noving attorney and any other attorney involved of

the intent to appear by telephone. It 1s the sole
responsibility of the noving attorney to place a conference
call including all other attorneys who wll appear by
t el ephone and get them on the conference line prior to the

time set for the hearing. Abuse of this procedure nay result
in revocation of the privilege to attend hearings by
t el ephone.

14. TEMPORARY RELI EF

Motions for Tenporary Relief should be sent to the Court
for review prior to a hearing being schedul ed. Sone tenporary
relief notions will be ordered to nediation. If an emergency
exi sts enmergency time on Monday or other available time wll
be scheduled for the hearing, but only after the Court has
determ ned that an energency actually exists.

15. RULE TO SHOW CAUSE

A verified Petition for Rule to Show Cause or a Petition
for Rule to Show Cause wth acconpanying Affidavit nust
include factual allegations of alleged violations. e.g. non
payment of support, com ng upon the property, violence, etc.
and is to refer to the specific order, date and paragraph
which is alleged to have been viol at ed.

Petitions for Rule to Show Cause nmay be presented during

short hearing tinme. If the Petition is granted, the attorney
may obtain a hearing date for the Rule to Show Cause from the
Judicial Assistant. Note that violations of donmestic violence

injunctions may be handled pursuant to Rule 3.840, Florida
Rul es of Crimnal Procedure, for indirect crimnal contenpt.

16. CONTEMPTS
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Motions for Contenpt are heard at specific tinmes and
scheduled with the judge's Judicial Assistant. If the
contenpt relates to a noney arrearage, then an Arrearage
Wor ksheet mnmust be prepared and nust acconpany the notion. It
is suggested that the client keep a log of all paynents and
dat es. A current print out of the clerk's record nust be
brought to the hearing if the Order required paynent through
the clerk's office.

17. UNCONTESTED DI SSOLUTI ONS OF MARRI AGE

Uncont ested dissolution of marriage are schedul ed by the
Judi ci al Assi stant.

Counsel and all Ilitigants shall have a proposed Final
Judgnent prepared, as well as submtting to the Court any
agreenments entered into between the parties, the fina
di sposition sheet, and the wvital statistics form An

Affidavit of Corroborating Wtness, a valid Florida drivers
license, a voters registration card are acceptable to prove
residency, or testinmony of a corroborating witness. Certified
copies are obtained fromthe Clerk's office. Certified copies
are pre-paid in Sinplified Dissolution of Marriage cases only.
Therefore, in all other cases you can obtain a certified copy
fromthe clerk by paying the certification fee.

18. ADOPTI ONS

Adoptions are scheduled by the judicial assistant AFTER
the Court file has been reviewed by the Judge. After the
Judge determ nes the case is conplete, the Judicial Assistant
will call to schedule a hearing tine. Adoptions require
approximately 5 minutes and the children are requested to be
present at the hearing, except that children age 12 and over
are required to attend and give witten consent.

Section 63.062, Florida Statutes, identifies persons
whose consent is required. Section 63.072, Florida Statutes,
identifies persons whose consent can be waived and sets forth
| egal grounds for waiver of consent. Persons seeking to adopt
sonetimes have the belief that because consent nay be wai ved
t hat no service of process need be obtained. Although the
adoption statute does not speak to this issue, it is the
opi nion of the court that since the petition for adoption is
an original pleading, it nust be served in accordance with the
Florida Statutes and the Florida Rules of Civil Procedure.
Chapter 48, F.S., provides for personal service on
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i ndi vidual s. Chapter 49, F.S., provides for constructive
service. Service of process and notice of the hearing
satisfies the due process of |law. \When setting a final

hearing on the petition, the attorney nust advise if service
of process was obtained or a witten consent was obtained from
t he person whose consent is required.

19. MOTION TO COVWPEL DI SCOVERY

Motions to Conpel Discovery will not be heard unless the
nmotion or the notice of hearing bears a certificate of the
nmovi ng counsel stating that he or she has contacted opposing
counsel and attenmpted to resolve the matter wi thout a hearing
but that the matter could not be resol ved.

VWhen pr epari ng a noti on to conpel answers to
interrogatories or production requests, please list in the
notion the interrogatory propounded and if no answer, then so
st at e. If you believe it is an evasive or inconplete answer,

then so state, and restate the inconplete answer.

In the event production was requested, state what was
produced and also what should have been produced. If no
producti on, then state none.

Di scovery should be open and cooperative, with the party
in possession of the docunentation or who has the
docunment ation easily avail able supplying the discovery. Lack
of cooperation increases costs and fees. Since case |aw
permts an assessnent of costs and fees against the party who
insists on creating litigation, the court nmay consider the
potenti al assessnent of costs and attorney's fees if
difficulties are created in discovery and attorney fees are
ot herwi se al | owabl e.

20. MOTION TO W THDRAW AS COUNSEL

A witten consent of the client or a hearing, with notice
to the client, are the only way to withdraw.

If the Court grants a nmtion to wthdraw, the order
al l owi ng withdrawal of counsel nust reflect the foll ow ng:

a) The client's name, address and tel ephone nust be
st at ed;

b) That all pleadings and notices are to be
furnished to the client at that address;
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c) That the client is responsible for notifying the
Cl erk of any changes of address.

21. SUBSTI TUTI ON OF COUNSEL

Rule 2.060(i) Florida Rules of Judicial Adm nistration,
governs substitution of counsel. The Rule requires the
VWRI TTEN CONSENT OF THE CLIENT to be filed in the court file.
Stipulations signed only by the attorneys are not sufficient.

A client may file a separate witten consent or consent on
the face of the stipulation. Motions wthout a witten
consent of the client will be returned.

22. PROPOSED ORDERS

Proposed orders should be presented at all hearings;
ot herwi se, the hearing my be subject to cancellation by the
Court.

In the event the proposed order submtted at hearing is
unacceptable to the Court and nust be redrafted or, if one has
not been submitted, the attorney preparing the order is to
submt the order to opposing counsel or party for approval as
to form prior to subm ssion to the Court. Proposed orders
shall be acconmpanied by a cover letter stating that opposing
counsel has or has not approved the form of the order. If a
response can not be obtained from the opposing party please
state that in your cover letter. The letter shall reference
the title of the proposed order and the date of the hearing.
This applies whether the proposed order is hand delivered to
the judge's office or mailed. Any order submtted to the Court
wi t hout a cover letter will be returned to the sender.

PROCEEDURE FOR REQUI REMENT FOR SUBM SSI ON OF PROPOSED ORDERS
OR JUDGMVENTS TO THE COURT FOR SI GNATURE

Those Orders which require resubm ssion to the Court or
reflect rulings of the Court should be submitted to the Court
within ten (10) cal endar days of the Court's ruling.

The common practice of submtting an order or judgnent to
the court is to state in the cover letter that a copy has been
furnished to opposing counsel and asks opposing counsel to

contact the court directly if there is an objection. Sonme
letters specify a nunber of days in which to contact the court
with objections. I nvariably, many orders and judgnments are

entered because of no contact with opposing counsel and an
objection is filed or made subsequent to entry of the order or
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judgnment by the court. This necessitates expenditure of nore
time on the part of the court in hearings and entry of new
orders or judgnents. Therefore, the court does not sanction
this procedure. The court will require the follow ng
procedur e:

(1) Transmt copy of proposed order or judgnment to
opposi ng counsel by fax, delivery, mail, email etc with a
request to notify you that the order or judgnent accurately
contains the rulings of the court.

(2) Opposi ng counsel shall within 2 business days in
which to contact submtting counsel to indicate acceptance or
to note objections.

(3) If objected to, counsel shall try to agree upon an
order or judgnent to be submtted to the court.

(4) The cover letter submtting the proposed order or
judgment shall contain a statenment basically as foll ows:

(a) I have submitted the proposed (order)

(judgnment) to opposing counsel and there is no objection to it
bei ng entered.
(b) I  have submitted a copy of the proposed (order)
(judgnment) to opposing counsel and counsel objects to the
entry of the (order) (judgnent) and counsel for the parties
have been unable to reach an agreenment after discussing the
i ssue.

(@)

Cover letters submtting rulings of the court wthout one
of the above representations wll be returned to the
subm tting attorneys for conpliance with this procedure.

23. OBJECTI ON TO PROPOSED ORDERS OR JUDGMVENTS

| f opposing counsel objects to the entry of the proposed
order prepared by the designated attorney, then it wll be
necessary to schedule a telephone hearing before the Court.
Counsel and/or parties are urged to attenpt to work out forns
of orders w thout the assistance of the Court.

24. ORDERS AND AFFI DAVI TS RELATI NG TO ATTORNEY' S FEES

All Orders requiring the opposing side to pay attorney
fees must conmply with Florida Patients Conpensation Fund v.
Rowe, 472 So. 2d 1145 (Fla. 1985) and Standard Guaranty
| nsurance Conpany v. Quanstrom 555 So. 2d 828 (Fla. 1990) and
subsequent casel aw. That is, the Order nust state the number
of hours the Court finds reasonable, the hourly rate the Court
finds reasonable, the total amount the client has paid or is
l'iable for, any enhancenent fornula and anmount and the total
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f ees awar ded.

For Affidavits to be sufficient to support an award of
attorney fees, they nust conply with the criteria of Florida
Patient's Conpensation Fund v. Rowe, 472 So 2d 1145 (Fla.
1985). Therefore, this Court will require the foll ow ng:

a. Affidavit of Attorney Seeking Fees: This Affidavit
must state the number of hours actually expended and the hours
reasonably to be expended in concluding the case; (2) the
hourly rate or other basis of the fee arrangenment with the
client; (3) the anpunt of the fee actually paid by the client
or for which the client will be liable.

b. Affidavit of Wtness Attorney: These Affidavits nust
state: (1) that the attorney has examned the file; (2) nust
specify the actual nunber of hours the attorney(s) seeking
fees have spent or wll spend in the case and that the
speci fied nunber of hours are reasonable; (3) must state the
hourly or other rate charged by the attorney seeking fees
charged to the <client and that such rate or basis is
reasonabl e.

Affidavits which do not contain the foregoing information
wi Il not be considered as they are not legally sufficient.

25. COPI ES AND ENVELOPES

The attorney preparing the proposed order or judgnent
shall furnish the court with a sufficient nunmber of copies and
st anped, addressed envel opes for mailing conformed copies. It
is the responsibility of the attorney to forward copies of
orders to his client.

If any order is submtted wthout copies or stanped
envel opes, the order will be entered and filed in the Court
file. It will be the responsibility of the attorney preparing
the order to obtain copies fromthe Clerk's office.

26. FORM OF PROPOSED ORDER

The title of every order submtted shall contain the
subj ect matter ruled upon and not nerely "Order". If it is a
final order, there is to be a designation in the title that it
is final. The comencenent paragraph shall contain the

date(s) the hearing took place.
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Al orders submtted shall be on plain white 8 1/2 x 11
paper and shall not contain the attorney's |letterhead nor
paper with the attorney's nane, etc. printed on the paper.

The subm ssion of an agreed upon proposed order or
judgment shall be <considered a representation that the
attorneys have read it and that it is submtted in good faith
in accordance with the findings and rulings of the Court.

Al | orders nust contain a certificate of service
consi sting of names and addresses.

27. DI SQUALI FI CATI ON OF JUDGE

Any Motion to Disqualify the trial judge nust be brought
pur suant to Section 2.160, Florida Rules of Judi ci al
Adm ni stration. It must be filed within 10 days after
di scovery  of the facts constituting the grounds for
di squalification and must be pronptly submtted to the Court
for an imrediate ruling. The Mdtion MJST COWPLY with the
requi renents of the rule. NO HEARI NG SHALL BE SCHEDULED ON
THE MOTI ON AS THE JUDGE MUST RULE BASED ONLY UPON THE CONTENTS
OF THE MOTI ON. The Motion nust be presented to the trial
judge (not the Clerk’s office) and nust be ruled upon
i nmedi ately by exam nation of the contents and form of the
Motion. The judge cannot take any further action in the case
until the Mtion is ruled upon. If the grounds are legally
sufficient, the judge will enter an Order of Recusal. I f not
legally sufficient, the Motion will be denied. Unless it is a
second or successive Mdtion for Disqualification, the judge
shall not respond to or comment upon the Mdtion. |If denied, a
Motion for Rehearing will not be entertained. The renedy is a
Petition for Wit of Prohibition to the Appellate Court.

28. VERI FI ED PLEADI NGS

There appears to be a m sconception as to the neaning of
a verified pleading when allowed by a statute or rule of

procedur e. There also appears to be a m sconception of the
meani ng of |anguage necessary for an oath or affirmation
versus an acknow edgenent. The question arises frequently in

certain actions under the prejudgment wit of replevin statute
and prejudgment wit of garnishnment statutes.

An oath or verification requires a swearing or
affirmation which wuld subject the person signing the
pl eading to a prosecution for perjury if the facts sworn to be
true are false and the person knew they were fal se when sworn
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to or affirmed. An acknow edgenent is a statenent by a person
qualified to take oaths and acknow edgenments that the person
purporting to sign the docunment (such as a deed) produced
identification or was known personally and stated that he or
she was the person who signed the docunent, not that the
content of the docunment is true.

An oath or verification which is qualified by “to the
best of ny knowl edge and belief” does not fulfill the
requirenents of wverification or oath or affirmation unless
specifically permtted by the applicable rule or statute such
as a personal representative of an estate who cannot have
personal know edge of all the facts but nust rely on others.
See Rule 5.020(e), Fla. Prob.R and Section 731.104, Florida
Statutes 1999 as exanpl es.

The standard form for an oath or affirmation s
substantially as foll ows:

Long form (preferred)

“Before me, an officer duly qualified to take oaths,
personal |y appeared ,  (known
by ne personally) (who produced identification), and
after being placed under oath, swears or affirns that the
facts stated above are true and correct.”

Short form
“sworn to and subscri bed before ne”

An acknow edgenment is totally different. A representative
formas follows:

“Before ne, an officer duly qualified to take oaths and
acknow edgenent s, personal |y appear ed
, (known by nme personally) (who
produced identification) and acknow edged before ne that
he/she was the person who signed the foregoing
i nstrument.”

Section 92.525, Florida Statutes 1999, defines wverified
pl eadi ngs or docunments as the word is used in statutes, rules,
etc. It includes an oath or affirmation before an officer
qualified pursuant to Section 92.50, Florida Statutes, OR a
witten declaration stating “under penalties of perjury, |
declare that | have read the foregoing [docunent] and that the
facts stated in it are true,” followed by the signature of the
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person making the declaration. The operative |anguage is
“under penalties of perjury” because this takes the place of
an oath or affirmation before an official and allows a
verification which is untrue to be prosecuted as perjury. See
Section 92.525(3), Florida Statutes, 1999. To only state that
the facts are true and correct is insufficient and does not
constitute a verified pleading. The statenment nmust be under
oath or affirmation before an authorized officer OR be
verified by the words, “UNDER PENALTI ES OF PERJURY."”

Various hybrid forms of purported jurats are in use and
do not neet the requirenments. One seen often is as follows:

“Bef ore me appeared who acknow edged
bef ore me t hat he/ she si gned t he above
[ docunent] [ pl eadi ng] and did take an oath.”

VWhat is missing is no statenment that the person stated the
facts alleged were true or what oath the person took. Could it
be an oath that the person is who he/she said he/she is?

The practice of bringing a pleading to the judge at an
unschedul ed time and waiting in the | obby for the order to be
signed for pre-judgnment wits of replevin or pre-judgnment
writs of garnishnment is discouraged. In a rush because of
pendi ng SCHEDULED matters, m stakes are sonetinmes nmade in that
the verification may not be adequately checked and a writ
i ssued wongfully which could subject the party requesting it
to liability on the bond or otherw se.

29. TARGET OBJECTI VE ORDERS AND DEPOSI TI ONS

In civil cases, a target objective order is sent out to
all parties establishing cut off dates for acconplishing

various steps in preparation for trial. These are sent after
t he case has been noticed for trial and is placed on a tri al
docket. Experience indicates that cases are not actually

ready for trial when noticed for trial and organized efforts
are needed to get the case ready to be tried. Trial judges
are bonbarded just before a trial docket with numerous notions
regardi ng di scovery problenms and | ate disclosures of w tnesses
and | ack of discovery of expert opinions. The target

obj ective order requires disclosure of expert wi tnesses by a
cut off date. Frequently, the expert when disclosed, has not
done the work necessary to render his or her opinion when

di sclosed, This then creates delays and |ast mnute attenpts
to coordi nate depositions. When a discovery deposition is
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noticed, the party hiring the expert will often cross notice
t he deposition for a video deposition to be used at trial in
lieu of the appearance of that witness. Sonetimes a witten
opi nion of the expert is furnished the other party well in
advance of the deposition and at other tines, no witten
opinion is furnished. At times, the expert discloses that he
or she has not exanm ned the party or done the work necessary
to render an opinion and does not do so until just prior to
t he deposition. This places the deposing party at a great

di sadvant age because the opposing party has not had the
opportunity to consult that party’s expert to prepare a
meani ngf ul exam nation or cross exam nati on.

Rule 1.390 and Rule 1.310, Fla. R Cv. P. do not distinguish
bet ween a deposition for discovery purposes only and a
deposition to be used at trial in |lieu of the appearance of
the witness. Problens devel op when no witten opinion of the
expert is furnished to the other side and the party hiring the
expert cross notices a video deposition for trial at the tinme
the discovery deposition is noticed.

Because of the waste of judicial tinme and need for

conti nuances when this situation develops, this court has
determ ned that guidance for the attorneys trying cases in
this division is necessary. Therefore, the follow ng
interpretations of the rules and this Court’s procedure w |
be as follows:

A. Prior to the cut off date for disclosure of expert
w tnesses, all experts disclosed by either side nmust have done
their exam nations and work up to be able to render their
opi ni on which may not be changed w t hout good cause and notice
to the other party in sufficient time to address the change
prior to a jury being selected. A witten opinion should be
provi ded the other party prior to or at time of disclosure of
the expert witness if possible.

B. The Court distinguishes between a di scovery
deposition ad a trial deposition. A video deposition for
trial may not be cross-noticed at a di scovery deposition set
by the other party to learn the expert’s opinion and basis for
it. A deposition for trial to be used in lieu of the
appearance of the expert in person shall be noticed as such and
conducted after any initial discovery depositions have been
concluded. Cut off dates may be enl arged by agreenment of the
parties or by court order.

The foregoing is necessary to provide each party a fair trial
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and to save judicial time in hearing notions addressing these
i ssues.

FI NAL JUDGVENTS

30. FORM OF FI NAL JUDGMENTS OF DI SSOLUTI ON OF MARRI AGE
The final judgnent nust contain the follow ng:
(a) Appropriate paragraphs relating to support,

cust ody, abatenent of support, etc., and not nerely ratify and
confirmthe agreenent, if any.

(b) Signature page nust contain text. If the
signature page contains only the "Done and Ordered" clause or
a line for the judge's signature, then it will be returned.

(c) Show that conformed copies are being forwarded
to all counsel and pro se parties, giving names and addresses.

(d) Identification information of the parties -
name, address, age and social security nunmber, as well as nane
and date of birth and social security number, if any, of
chi |l dren.

(e) If there are matters that cannot be conpleted
by the final judgnent or are ongoing such as alinmony, child
support, security, etc., the final judgment shall contain a

statenment that each party shall keep the other party advised
of their current address and tel ephone nunber.

(f) Prior to reducing any support paynents, the
payer is to file a Supplenental Petition for Modification and
current financial affidavits. If no affidavit was filed at

the time the previous order was entered, one nust be filed to
state the financial position of each party at the tine of
entry of the previous order.

(9) Al'l  Final Judgnents of Dissolution of Marriage
shall be acconpanied by a final disposition form wvital
statistics formand a check in the correct anmount made payabl e
to the Clerk of the Court, Brevard County, Florida.

The attorney preparing the final judgnment is to submt

t he proposed final judgment to opposing counsel for approval
as to form prior to submssion to the Court. Al final
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judgnments are to be acconpanied by a cover letter stating
opposi ng counsel has approved the form of the order or
objected to it. This applies whether the proposed order is
hand delivered to the judge's office or nmiled. If the
attorneys cannot agree on the order, then a telephone hearing
is to be scheduled by the court to resolve the issue.

TRI ALS
31. SETTING FOR TRI AL

A notice of trial stating that the cause is at issue nust
be filed with the Clerk's office, acconpani ed by stanped, self
addressed envelopes to all ~counsel of record and pro se
litigants.

After receipt of the notice of trial, an order setting
the case for scheduling conference or pretrial conference and
trial will be entered and served upon all counsel and parties
of record.

Unl ess set prior to the scheduling conference or pretrial
conference, the Court may at that tinme set a date and tine
certain. Counsel and pro se parties should bring their
calendars with them so that trials can be set to avoid
conflicts.

VWhen a trial date is given, no further notice of trial
will be given by the Court except that the Court may designate
counsel to send witten notice to opposing counsel or pro se
party who did not appear at the pretrial conference.

32. PRETRI AL CONFERENCE

The Court wll expect that both counsel who wll be
trying the case and pro se litigants wll be present at
pretrial conferences.

Unl ess specifically excused by the judge, all attorneys
are required to attend pretrial conferences, even if a tine
certain for trial has been set.

33. MOTI ON FOR CONTI NUATI ON OF TRI AL

Any nmotion for continuance of a trial shall be in
writing, signed by counsel for the noving party, and shall
state when the cause will be ready for trial. In ruling upon

22



such notions, the Court will weigh the follow ng factors:

the | egal grounds;

when the case was fil ed;

when the case was noticed for trial;

when the notion was fil ed;

if either party will be prejudiced;

if the case has been previously continued;

if a tenporary support order is being conplied
Wi t h;

the condition of the Court's cal endar;

whet her the opposing party consents or objects.
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Motions which have the effect of postponing the trial
such as notions to anend pleadings or adding parties wll

|i kewi se be considered in light of these factors. Late
di sclosure (after pre-trial conference) of expert wtnesses
may not be allowed if such late disclosure will necessitate a

conti nuance.

Rule 2.085, Florida Rules of Judicial Admnistrative,
pl aces several duties upon trial judges and counsel should be
aware of them Subsection (b) requires that a trial judge
take charge of cases at an early stage in the litigation and
control the case by taking certain steps to a efficient
resol ution.

Subsection (c) requires that a trial judge SHALL APPLY A
FI RM CONTI NUANCE POLICY and that continuances should be few
and good cause required for any continuance.

Subsection (d) contains time standards deened reasonable
to conplete various types of cases. Cases exceeding the tine
standards are reported to the Florida Suprene Court and tria
judges may be required to explain to the Chief Justice why
cases are seriously beyond the tine standards. Counsel should
review the tinme standards in the rule, found in Florida Rules
of Court, West Group Publication.

34. MODI FI CATI ONS

Al rmodifications of a Final Judgnment nust be either
served on or miled to opposing party as a "Supplenental
Petition for Modification® with the appropriate filing fees,
i f any. Suppl enmental Petitions for Modification nust contain
a paragraph advising that Respondent has 20 days from date of
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service to file a response with the Clerk's office and copy to

Petitioner. (If mailing count 20 days plus 5 mailing days).
Modi fications will be set for trial upon notice to the Court
that the matter is ready to proceed to trial. A notice for
trial nmust be acconpanied by self addr essed, st anped
envel opes. Upon receipt of the notice of trial, the tria
coordinator will set the matter for trial period and an order
setting trial will be furnished to counsel for the parties or
parties.

A trial is not necessary if the nodification is
stipulated to and signed by both parties and their counsel, if
any. In this event, the stipulation my be forwarded to the

Court along with a proposed order and required copies and
envel opes.

DI SSOLUTI ON OF MARRI AGE
SUPPORTI NG DOCUMENTS

35.  FI NANCI AL AFFI DAVI TS

Fi nancial Affidavits nust be filed tinely by both
parties. If a party fails or refuses to file a financial
affidavit when required, opposing counsel should nove for an
order requiring the party to do so. Fi nanci al Affidavits
shall be filed in uncontested dissolution cases even though
child support or alinmny has been agreed upon in a Marital
Settl enent Agreenent. If the parties financial circunstances
change during the pendency of the proceedi ngs, anended updated
Fi nancial Affidavits nust be filed as soon as such change is
known. The Financial Affidavit should be in the appropriate
forms required by the Florida Fam |y Law Rul es of Procedure.

36. CHI LD SUPPORT GUI DELI NE WORKSHEET

A child support guideline worksheet nust be prepared and
presented to the Court by counsel for the party requesting an
award of child support, whether at a tenporary hearing,
contested trial or uncontested final hearing where a Marita
Settl enent Agreenent has been reached. I f opposing counsel
does not stipulate to the correctness of the worksheet
submtted, he or she nust present a separate worksheet on
behal f of his or her client.

37. EQUI TABLE DI STRI BUTI ON WORKSHEET
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An equitable distribution worksheet nust be prepared and
presented to the Court by both parties.

(a) As to real property: List all property and
identify each by address and | egal description. If the |ega
description is more than one paragraph, please attach a
separate exhibit with the |egal description and identify the
property by reference name used by the parties. Pl ease
include the date of purchase, the cost of the property,
current market value and any indebtedness related on the

property. If there is a disagreenent as to the value of the
property, please identify the value placed upon the property
by each party and the basis for the valuation. Copi es of

deeds may be used for the | egal description.

If either party is requesting a special equity,
pl ease calculate it in accordance with Landay v. Landay, 429
so. 2d 1200 (Fla. 1983), Giiffiths v. Giffiths, 563 So.2d 773
(Fla. 3rd DCA 1990), and Donal dson v. Donal dson, 481 So.2d 101
(Fla. 2nd DCA 1986).

(b) As to personal property: List all personal
property by separate exhibit. Each 1tem of personal property
is to be listed with appropriate identification name as used
by the parties. Pl ease include the date of acquisition, the
cost of the property, current value and any indebtedness
related to the property. |If there is a disagreenent as to the
val ue of the property, please identify the value placed upon
said property by each party and the basis for the valuation.
Al so, state whether the property is claimed to be marital or
non-marital property. A wor ksheet/exhibit is provided by the
court to list the property, valuate it and provide the other

information. This exhibit will be introduced into evidence and
represent the parties testinony on those issues so that it
wi Il not be necessary to address each item unless the value or

other nmatter is an issue.

38. AFFIDAVIT OF DUE DI LI GENCE

Affidavits of Due Diligence in support of service by
publication shall state, with particularity, the efforts made
to locate the party. CGeneral, conclusory statenents are
insufficient to support service by publication and the
affidavit nmust be based upon personal know edge.

39. RESI DENCY W TNESS
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A residency wtness affidavit, valid Florida drivers

license, voters registration, nmay be used in lieu of Ilive
testimony of a residence wtness at all contested and
uncontested dissolution trials or final hearings. Live

testinmony is also permtted.
40. UCCJA STATEMENTS AND ALLEGATI ONS

Florida Statute 61.132 and 63.135 requires that the
provisions of the Uniform Child Custody Jurisdiction Act be
conplied with by the filing of a verified affidavit
simul taneously with any pleading requesting child custody or
visitation or adoption or making the necessary allegations in
the verified pleading. This applies to all dissolution of
marri age cases whether contested or uncontested and any other
cust ody proceedings required by the Act as well as adoptions.

41. ARREARAGE WORKSHEET RELATI NG TO CONTEMPT

VWhenever enforcenment of delinquent child support, alinony
or other noney paynent arrearage is sought, noving counsel
must present to the Court, with copy to opposing counsel or
party, a witten calculation sheet showi ng how the arrearage
was cal culated. Additionally, if payments were required to be
made through the clerk of the court, a clerk's certificate
current as of the date of the |last paynent due prior to the
hearing shall be obtained and presented to the Court with copy
to opposing counsel or party. |If interest on the arrearage is
requested, its amunt and nmethod of conputation nust |ikew se
be shown on the witten cal cul ati on sheet.

42. NOTI CE OF CONFLICT - TRI AL SCHEDULES

Attorneys frequently file Notices of Conflict with the
court when they have another case or cases schedul ed during

the same trial period before another judge. These are
normally filed with the Clerk of Court and the judge never
receives the notice. A copy of the notice should be sent
directly to the judge. It is the responsibility of the

attorney having the conflict to resolve it by arranging a
conti nuance of the other trial(s) or a notion to continue this

trial. The ATTORNEY nust take action immediately when the
conflict becomes known. A last mnute claim of conflict wll
not be entertained by the court. Trial priorities are |isted

in Rule 2.052, Florida Rules of Judicial Adm nistration:

(1) Crimnal cases should prevail over civil cases.
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(2) Jury trials should prevail over non-jury trials.

(3) Appellate argunments, hearings and conferences should
prevail over trial court proceedi ngs.

(4) The case in which the trial date has been first set
shoul d take precedence.

Ot her factors are cost, nunber of w tnesses and attorneys
i nvol ved, travel tine, length of trial, and age of case, the
| owest nunber taking precedence. |If the attorney is unable to
resolve it, the judge nust be informed so that the judge can
contact the other judge and attenpt to resolve the conflict.

CHARLES M HOLCOVB
Circuit Judge

Revi sed June, 2001
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